IN THE

Supreme Qonrt of the Mnited Statos

OCTOBER TERM, 1988

————

BROWNING-FERRIS INDUSTRIES OF VERMONT, INC., and
BROWNING-FERRIS INDUSTRIES, INC.,

v. Petitioners,
KELCO DI8POSAL, INC., and JOSEPH KrLLEY,
Respondents.

On Writ of Certiorari to the United States
Court of Appeals for the Second Circuit

AMICUS CURIAE BRIEF OF THE UNITED STATES
CHAMBER OF COMMERCE, N. ATIONAL ASSOCIATION
OF MANUFACTURERS, THE MOTOR VE HICLE
MANUFACTURERS ASSOCIATION OF THE
UNITED STATES, INC., THE BUSINESS ROUNDTABLE,
AMERICAN CORPORATE COUNSEL ASSOCIATION,
RISK AND INSURANCE MANAGEMENT SOCIETY, INC,,
PRODUCT LIABILITY ADVISORY COUNCIL, INC,,
AND THE PRODUCT LIABILITY ALLIAN CE
IN SUPPORT OF THE PETITIONERS

VICTOR E. SCHWARTZ HERBERT L. FENSTER

CROWRLL & MORING MCKENNA, CONNER & CUNRO
1001 Pennsylvania Avenue, N.W. 1575 Eye Street, N.W.
Washington, D.C. 20004-2505 Washington, D.C. 20005

(202) 624-2540 (202) 789-7500
MALooLM E. W

Counsel of Record

SKADDEN, ARPS, SLATE,
MEAGHER & FLOoM

800 South Grand Avenue

Los Angeles, California 80071

(218) 687-5000

Attorneys for the Amioci Curige

WiLson - EPes PrinTiNG Co., INC, - 789-0086 - WASHINGTON,




QUESTIONS PRESENTED

1. Whether a punitive damages judgment presump-
tively violates the Excessive Fines Clause of the Eighth
Amendment if the judgment is imposed pursuant to state
laws that provide unchanneled jury discretion on the
issues of whether to award punitive damages and what
amount of punitive damages to impose, and that also
provide no objective standard for judicial review of puni-
tive damages awards.

2. Whether a punitive damages judgment for wrongful
pricing activities violates the Excessive Fines Clause
if it exceeds (1) the maximum legislatively established
criminal fines for conduct of the same or similar gravity,
(2) the maximum legislatively established eivil fines for
conduct of the same or similar gravity, (8) the maxi-
mum legislatively fixed punitive damages awards for
misconduct of the same or similar gravity, and (4) the
maximum discretionary punitive damages award judi-
cially approved for conduct of the same or similar gravity
in the same state.

)



TABLE OF CONTENTS

Page
STATEMENT OF INTEREST 1
STATEMENT OF THE CASE 8
*? SUMMARY OF ARGUMENT 4
STATEMENT b
- A. Primary Characteristics of the Prevailing
1 Punitive Damages System 5
i B. Effects of the Current Punitive Damages Sys-
tem 10
i
§ ARGUMENT
!
f I. Punitive Damages Judgments Based on Un-
channeled Jury Discretion Presumptively Vio-
! late the Excessive Fines Clause of the Eighth
i Amendment 14
A, The Excessive Fines Clause Requires Pro-
{ portionality 15

B. Punitive Damages Awards Based on Un-
channeled Jury Discretion Fail to Provide
Proportionality or to Promote Any Other
Legitimate Penal Purpose 16

II. A Punitive Damages Award That Exceeds

Every Legislatively Established Maximum

Criminal Fine and Civil Fine, Including Legisla-

@ tively Established Punitive Damages, For Like
{ Conduct In the Same and Other States Violates

the Proportionality Requirement of the Exces-
sive Fines Clause 25

CONCLUSION 29

no wm g

[Tl

APPENDIX

(i)




iv

TABLE OF AUTHORITIES

CASES Page
American Laundry Machinery Industries v. Horan,
412 A.2d 407 (Md. Ct. Spec. App. 1980) ........... 8
Batteast v. Wyeth Laboratories, Inec., 172 111, App.
8d 114, 526 N.E.2d 428 (1988) ... 11
Browning-Ferris Industries, Inc. v. Kelco Dis-
posal, Inc., 109 8. Ct. 527 (1988) e, 8
Calder v. Bull, 8 U.S. (1 Dall.) 386 (1798) ............ 18
Cannli v. Cessng Aireraft Co., Nos. 80-3285, 81-
2209, 82-1052 (D.N.J. 1984) 12
Cessna Aireraft Co. v. Fidelity & Casualty Co.,
616 F. Supp. 671 (D.N.J. 1985) e, 11
City of Newport v. Fact Concerts, Inc., 458 U.S.
247 (1981) 21

Ealy v, Richardson-Merrell, Inec., 15 Prod. Safety
& Liab. Rep. (BNA) 740 (D.D.C. Oct. 1, 1987).. 10, 11
FDIC v. W.R. Grace & Co., 691 F. Supp. 87 (N.D.

IIl. 1988) 11
Ford Motor Co. ». Durrill, 714 8.W.2d 329 (Tex.

Ct. App. 1986) 11
Purman v. Georgia, 408 U.S, 288 (1972) e 18

George v. Raymark Industries, Ine., 16 Prod.
Safety & Liab. Rep. (BNA) 865 (Del. Super. Ct.
Nov. 9, 1987) 11
Gertz v. Robert Welch, Ine., 418 U.S. 823 (1974).. 5, 18,
21,24
Giaceio v. Pennsylvania, 882 U.S. 899 (1966)....17, 19, 20
Greenmoss Builders, Inc. v. Dun & Bradstreet,
Ine., 148 Vt. 66, 461 A.2d 414 (1988), aff'd, 472

U.S. 749 (1985) ...... 28, 28
Gregg v. Georgia, 428 U.S. 168 (1976) .................. 17,24
Hagen v. Richardson-Merrell, Ine., 697 F. Supp.

884 (N.D. IIl. 1988) 10
Ingraham v. Wright, 430 U.S. 851 (1977) ........... 15, 26
International Brotherhood of Electrical Workers

v. Foust, 442 U.8, 42 ( 1979) 5, 16, 21
Johnson v. American Cyanamid Co., 289 Kan, 279,

718 P.2d 1818 (1986) 12
Kemner v, Monsanto Co., 15 Prod. Safety & Liab.

Rep. (BNA) 884 (Il Cir. Ct. Oct. 22, 1987).... 11

vz beinadl

v

TABLE OF AUTHORITIES—Continued

Page
Lindsey v. Washington, 801 U.S. 897 (1987)........ 18
Linthicum v, Nationwide Life Insurance Co., 150

Ariz, 826, 728 P.2d 675 (1986) ... 9
Lynch v. Merrell-National Laboratories, Div. of

Richardson-Merrell, Inc., 830 F.2d 1190 (1st

Cir. 1987) 10
Masaki v. General Motors Corp., 16 Prod. Safety

& Liab. Rep. (BNA) 225 (Haw. Ct. App. Feb,

29, 1988), petition for cert. filed, 67 U.S.L.W.

8296 (U.S. Oct. 14, 1988) 11
McGautha v. California, 402 U.S. 188 (1971)........ 19
In re Medley, 184 U.S. 160 (1890) e 18
Newton v. Standard Fire Insurance Co., 291 N.C.

105, 229 S.E.2d 297 (1976) 6
O’'Gilvie v. International Playtez, Inc., 821 F.2d

1438 (10th Cir. 1987), cert. denied, 108 8. Ct.

2014 (1988) 11
Pezzano v. Bonneau, 183 Vt. 88, 829 A.2d 659

(1974) .. 8,19
Rajala v. Allied Corp., No. 82-2282K (D. Kan.

Abpr. 25, 1988), appeal docketed, (10th Cir. May

9, 1988) 11
Robinson v. California, 8370 U.8. 680 (1962)........ 17
Rosenbloom v. Metromedia, Inc., 289 F. Supp. 787

(E.D. Pa. 1968), rev'd on other grounds, 415

F.2d 892 (3d Cir. 1969), eff'd, 4083 U.S. 29

(1971) 8
Rosenbloom v, Metromedia, Inc., 408 U.S. 29

(1971) 16,21
Santosky v, Kramer, 466 U.S. 748 (1982) ............... 8
Smith v. Wade, 461 U.S, 80 (1988) ................. 16, 19, 21, 26
Solem v. Helm, 463 U.S. 277 (19893)................. 15, 16, 25-26
Stambaugh v. International Harvester Co., 102

Il 2d 260, 464 N.E.2d 1011 (1984) .................... 10
Sturm, Ruger & Co. v. Day, 594 P.2d 88 (Alaska

1979), modified on other grounds, 615 P.2d 621

(Alaska 1980), cert. denied, 454 U.8. 844

(1981), ovrl'd on other grounds, 708 P.2d 896

(Alaska 1985) 7-8




vi
TABLE OF AUTHORITIES—Continued

Page
Tetuan v. A.H. Robins Co., 241 Kan. 441, 788 P.2d
1210 (1987) 11
Tools v. Richardson-Merrell, Inc., 251 Cal. App. 24
689, 60 Cal. Rptr. 898 (1967) 10
United States v. Batchelder, 442 U.S. 114 (1979).. 17,24
United States v. Evans, 888 U.S, 488 ( 1948)........ 24
Wangen v. Ford Motor Co., 97 Wis. 2d 260, 294
N.W.2d 487 (1980) 7
Will v. Richardson Merrell, Inc., 647 F. Supp. 544
(8.D. Ga. 1986) 10
In re Winship, 897 U.S. 858 (1970) cemeemmememenenn 8
Woodson v. North Carolina, 428 U.S. 280 (1976).. 24
Yick Wo v. Hopkins, 118 U.S, 856 (1886) .............. 17,19
CONSTITUTIONS AND STATUTORY MATERIALS
16 U.8.C. § 16 (1982) 28
Ala, Code § 6-11-20 (Supp. 1987) oo 9
Alaska Stat. § 09.17.020 (1986) 9
Cal. Civ. Code § 8294 (a) (West 1989) ..o 9
Colo. Rev. Stat. § 18-21-102 (Supp. 1986) ................ 7
§ 18-21-102(6) (Supp. 1986)........... 9
§ 18-25-127(2) (Supp. 1986)........... 9
Conn. Gen. Stat. Ann. § 52-240b (West 1988)........ 7
Conn. Gen. Stat. § 52-240b (Supp. 1987) o.................. 9
Fla. Stat. Ann, § 768.78 (West Supp. 1988) .............. 7
Ga. Code Ann, § 51-12-5.1(d) (Supp. 1988) .......... 9
Kan, Stat. Ann. § 60-3701 (Supp. 1987) ccneeeeeee. 9
Mo. Ann, Stat. § 510.268 (Supp. 1989).........o............ 9
Mont, Code Ann. § 27-1-221 (7) (a) (1987) ......... 9
N.J. Rev. Stat. § 2A :58C-5(c) (1987) vooevevemeeoonn. 9
Tex. Civ. Prac. & Rem. Code Ann, § 41.008 (Ver-
non 1987) 8
U.S. Const. amend. VIIT passim
Vt. Stat. Ann. tit. 5, § 1819 (1972 & Supp. 19886)...... 20
tit. 9, § 2461 (1984 & Supp. 1986).... 20
OTHER REFERENCES AND AUTHORITIES
J. Bentham, An Introduction to the Principles of
Morals and Legislation 0 1 £:1: ) Y 16-17

Ty

vii

TABLE OF AUTHORITIES—Continued

Brody, When Products Turn Into Liabiliites, For-
tune, Mar. 8, 1986
Brown, Inswrance Costs, Lawsuits Injure U.S.
Sports, J. Com., July 18, 1988
D. Dobbs, Handbook on the Law of Remedies § 8.9
(1978
Ellis, F’a?imu and Efficiency in the Law of Puni-
tive Damages, 56 8. Cal. L. Rev. 1 (1982)........
M. Franklin & R. Rabin, Tort Law and Alterna-
tives: Cases and Materials (4th ed. 1987)........
J. Ghiardi & J. Kircher, Punitive Damages: Law
and Practice § 9:12 (1985)
H.R. Rep. No. 748, 100th Cong., 2d Sess. 24 (p
1) (1987)
D. Hensler, M. Vaiana, J. Kakalik & M. Peterson,
Trends in Tort Litigation: The Story Behind

the Statistics (1987) 8,

ISO DATA, Inc, Claim File Data Analysis:
Technical Analysis of Study Results (Dec.
1988)

Jeffries, A Comment on the Constitutionality of
Punitive Damages, T2 Va. L. Rev. 189 (1986)....

1. Kant, The Phslosophy of Law (W. Hastie transl.
1887) .

Insurance Costs Deter AIDS Vaccine, 1 Liab, &
Ins, Bull. (BNA) (Nov. 8, 1988) .......................

Mahoney, Punitive Damages: The Courts Are
Curbing Creativity, N.Y. Times, Dec. 11, 1988..

C. McCormick, Handbook on The Law of Damages
§ 77 (1985)

E.P. McGuire, The Impact of Product Liability
(1988)

W. McKechnie, Magna Carta (24 ed. 1968) ............

H. Packer, The Limits of The Criminal Sanction
(1968)

M. Peterson, 8. Sarma & M. Stanley, Punitive
Damages: E'mpirical Findings (1987) ...............

W. Prosser & W. P. Keeton, The Law of Torts (5th
od. 1984)

Page

12
12

11

10,11

14
15
16
14
18

12
16

11,21
56




viii
TABLE OF AUTHORITIES—Continued

W. Prosser, J. Wade & V. Schwartz, Torts: Cases
and Materials (8th ed. 1988)
Punitive Damages and the Eighth Amendment:
An Analytical Framework for Determining Ez-
cessiveness, 76 Cal. L. Rev, 1433 (1987) c.eeecereen-e
Puynitive Damages For Libel, 98 Harv. L. Rev. 847
(1985)
R. Schloerb, R. Blatt, R, Hammesfahr & L. Nu-
gent, Punitive Damages: A Guide to the In-
surability of Punitive Damages in the United
States and Its Territories ( 1988) .ueeeeeeerennn
The Constitutionality of Punitive Damages Under
the Ezcessive Fines Clause of the Eighth
Amendment, 85 Mich. L. Rev. 1699 (1987)........
Twerski, A Moderate and Restrained Federal
Product Liability Bill: Targeting The Crisis
Areas For Resolution, 18 U. Mich. J. L. Ref,
676 (1986)
Wheeler, Toward a Theory of Limited Punish-
ment: An Ezamination of the Eighth Amend-
meént, 24 Stan. L. Rev, 838 (1972) ..o
R. Willard & R. Willmore, An Update on the Lia-
bility Crisis: Tort Policy Working Group
(1987)

Page

6

16

16

u

16,28

12,14

4 wrabo i -wi

i bt e tanan 4

IN THE

Supreme Comut of the nited States

OCTOBER TERM, 1988

No. 88-656

BROWNING-FERRIS INDUSTRIES OF VERMONT, INC., and
BROWNING-FERRIS INDUSTRIES, INC.,

v Petitioners,
KELCO DI1sPOSAL, INC., and JOSEPH KELLEY,
Respondents.

On Writ of Certiorari to the United States
Court of Appeals for the Second Cireuit

AMICUS CURIAE BRIEF OF THE UNITED STATES
CHAMBER OF COMMERCE, NATIONAL ASSOCIATION
OF MANUFACTURERS, THE MOTOR VEHICLE
MANUFACTURERS ASSOCIATION OF THE
UNITED STATES, INC., THE BUSINESS ROUNDTABLE,
AMERICAN CORPORATE COUNSEL ASSOCIATION,
RISK AND INSURANCE MANAGEMENT SOCIETY, INC,,
PRODUCT LIABILITY ADVISORY COUNCIL, INC,
AND THE PRODUCT LIABILITY ALLIANCE
IN SUPPORT OF THE PETITIONERS

STATEMENT OF INTEREST

The United States Chamber of Commerce, National
Association of Manufacturers, Motor Vehicle Manufac-
turers Association of the United States, Inc., the Business
Roundtable, American Corporate Counsel Association,
Risk and Insurance Management Society, Ine., Product
Liability Advisory Council, Inc., and the Product Liability
Alliance, with the consent of the parties, hereby file this

-




brief as amici curiae in support of the Petitioners.! The
amici and their members represent the interests of the
nation’s business and manufacturing community.,

The U.S. Chamber of Commerce is America’s largest
federation of businesses, representing more than 180,000
companies, several thousand trade and professional asso-
ciations, and hundreds of state and local Chambers of
Commerce. The National Association of Manufacturers
is an association of approximately 18,600 companies and
subsidiaries that together employ 85% of all manufac-
turing workers in the United States and produce more
than 80% of the nation’s manufactured goods. The
Motor Vehicle Manufacturers Association is a trade asso-
ciation whose member companies build motor vehicles
and manufacture industrial, lawn and agricultural equip-
ment, construction and mining machinery, locomotives,
railroad rolling stock, winches and gasoline and diesel
engines for various industrial and agricultural uses.

The Business Roundtable is an association of some 200
chief executive officers of companies from a variety of
businesses and geographic locations who examine public
issues that affect the economy and develop positions which
seek to reflect sound economic and social principles.

The American Corporate Counsel Association is a na-
tional bar association of approximately 7500 attorneys
from the legal staffs of corporations and other business
entities in the private sector who are called upon to ad-
vise their clients regarding litigation and settlement of
claims filed against them. The Risk and Insurance Man-
agement Society, Inc., the world’s largest association of
risk management professionals, consists of approximately
4,200 industrial and service corporations, governmental
bodies and nonprofit organizations.

The Product Liability Advisory Counecil, Inc., is an
association of industrial companies that was formed for

1 Consent letters have been filled with the Clerk.

ns bbbl st . il
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the principal purpose of submitting amicus curiae briefs
in appellate cases involving significant issues affecting
the law of product liability. The Produet Liability Al-
liance consists of more than 800 manufacturing busi-
nesses, wholesaler-distributors and trade associations from
a wide range of industries, and was formed in 1981 for

the purpose of seeking uniform federal product liability
laws.

This case is of interest to the amici because their
members and clients are the primary vietims of a puni-
tive damages system which the legislatures and the trial
and appellate courts have failed to exercise their consti-
tutional duties to control. As the principal voice of
the business and manufacturing communities, the amici
are well suited to present to the Court the effects of
unrestrained, disproportionate punitive damage awards
on commercial enterprises, and the reasons that such
awards violate the Excessive Fines Clause of the Eighth
Amendment.

STATEMENT OF THE CASE

This case arises out of a civil action brought by re-
spondent Kelco Disposal, Inc. and Joseph Kelley (“Keleo”)
in the United States District Court in Vermont, alleging
that petitioners Browning-Ferris Industries of Vermont,
Inc. and Browning-Ferris Industries, Inc. (“Browning-
Ferris”) attempted to monopolize the waste-disposal in-
dustry in Burlington, Vermont. A jury returned a ver-
dict for Keleo of $51,146 in compensatory damages on a
federal antitrust count, and $51,146 in compensatory
damages and $6 million in punitive damages on a state
law count of tortious interference with contractual rela-
tions, Petitioners attacked the $6 million punitive dam-
ages award as a violation of the Excessive Fines Clause
of the Eighth Amendment. The Court granted certiorari
on December 5, 1988. Browning-Ferris Industries, Inc.
v. Kelco Disposal, Inc., 109 8. Ct. 527 (1988).

-
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SUMMARY OF ARGUMENT

The Excessive Fines Clause of the Eighth Amendment
requires proportionality between the gravity of wrong-
doing and the fines that are imposed to punish and deter
such wrongdoing, regardless of whether the fines are de-
nominated criminal fines, civil fines, punitive damages
awards fixed in amount by statute, or punitive damages
awards imposed by juries exercising discretion. The re-
quired proportionality cannot systematically obtain, how-
ever, if the fines are imposed as punitive damages under
laws that (1) only loosely define the conduct and culpa-
bility that must be proven before punishment ean be im-
posed, (2) give juries unbridled discretion to choose
whether or not to impose punishment once the requisite
culpability has been established, (8) provide neither
fixed limits nor cognizable standards to guide juries in
deciding what amount of punishment to inflict, and (4)
provide reviewing courts with no objective standard
against which to determine the propriety of punitive
damages awards. Because it would be purely fortuitous
for punitive damages awarded under such a standardless
system to promote proportionality or any other legitimate
penal purpose, such awards presumptively violate the
Excessive Fines Clause. At & bare minimum, such awards
should be subject to heightened serutiny.

In addition, even if punitive damages are imposed
pursuant to guidelines that pass constitutional muster,
the proportionality, and therefore the constitutionality,
of any particular punishment must be determined by
reference to objective standards. At a bare minumum,
when a state establishes no standards for determining
punitive damages awards, an award violates the Excessive
Fines Clause if it exceeds (1) the maximum legislatively
established criminal fines for conduct of the same or
similar gravity, (2) the maximum legislatively established
civil fines for conduct of the same or similar gravity,
(8) the maximum legislatively fixed punitive damages
awards for misconduct of the same or similar gravity,

.é'«'ui

b

and (4) the maximum discretionary punitive damages
award judicially approved for conduct of the same or
similar gravity in the same state.

STATEMENT

Punitive damages are penal in nature. Punitive dam-
ages are intended not to compensate plaintiffs, but to
punish defendants, and to deter persons similarly situated
from acting improperly in the future.! Because of the
characteristics described below, the punitive damages sys-
tems in most states fail to further their legitimate
purposes.

A. Primary Characteristics of the Prevailing Punitive
Damages System

The punitive damages system that exists in the United
States today is characterized by: (1) an absence of clear
standards for defining the conduct and culpability on
which punitive damages may be based; (2) an absence of
any standard to determine whether punitive damages
should be awarded, once the requisite culpability has
been found; (8) an absence of standards for determining
the appropriate amount of punitive damages; (4) an
absence of objective standards for judicial review; (5)
an inappropriate burden of proof; (6) the admissibility
of prejudicial evidence of the defendant’s wealth even
during the trial of liability and compensatory damages
issues; and (7) in mass product liability and tort cases,
the imposition of multiple punishments for a single act.?

$ See W. Prosser & W.P. Keeton, The Law of Torts § 2, at 9 (5th
ed. 1984) ; C. McCormick, Handbook on the Law of Damages §m,
at 275 (1985); D. Dobbs, Handbook on the Law of Remedies § 8.9,
at 204 (1978); W. Prosser, J. Wade & V. Schwartz, Torts: Cases
and Materials 528-29 (8th ed. 1988); M. Franklin & R. Rabin,
Tort Law and Alternatives: Cases and Materials 622 (4th ed. 1987).
See also International Brotherhood of Electrical Workers v. Foust,
442 U.8. 42, 48 (1979) (quoting Gerts v. Robert Welch, Inc., 418
U.8. 828, 850 (1974)).

8 The first four of these characteristics were present in this case;
the last three are additional problems that elsewhere contribute to
excessive pupitive damages awards.
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1. The Absence of Clear Standards for Defining Con-

duct and Culpability on Which Punitive Damages
May Be Based

The terms used by state courts to deseribe the conduct
or culpability that must serve as the basis for an award
of punitive damages are diverse, contradictory and, in
most cases, hopelessly vague.* In this case, for example,
the district court instructed the jury that punitive dam-
ages could be based on “extraordinary misconduet,” “out-
rageous conduct,” or “a willful and wanton or reckless
disregard of the plaintifi’s rights.” C.A. 1180. Juries
in other states are told to impose damages if they find
that the defendant acted with “wanton or reckless dis-
regard for the rights of others.” See, a.g., American
Laundry Machinery Industries v. Horan, 412 A.24 407,
419 (Md. Ct. Spec. App. 1980). Other states say that
“gross negligence” is enough. See Tex. Civ. Prac. &
Rem. Code Ann. § 41.008 (Vernon 1987). Some speak
of “rudeness” or mere “caprice.” See Newton v. Stand-
ard Fire Insurance Co., 291 N.C. 105, 112, 229 S.E.2d
297, 801 (1976). None of those terms is defined or cir-
cumseribed by objective guidelines.

2. The Absence of Standards for Determining Whether
Punitive Damages Should Be Awarded, Once the
Reguisite Culpability Has Been Found

Once it determines that a defendant’s misconduct
meets the threshold of culpability, the jury has unbridled
discretion to award or withhold punitive damages. See
W. Prosser & W.P. Keeton, The Law of Torts, supra
n.2, § 8, at 14. The jury is given no standard or guide-
line describing how to exercise that discretion. The jury
simply is instructed that it may award punitive dam-

¢ For a comprehensive survey of state laws concerning punitive
damages, s¢¢ R. Schloerb, R. Blatt, R. Hammesfahr & L. Nugent,
Punitive Damages: A Guide to the Insurability of Punitive Dam-
6ges in the United States and Its Territories (1988).

7

ages to the plaintiff if it finds the defendant acted with
the requisite culpability. See, e.g., C.A. 1180.

8. The Absence of Standards for Determining the Ap-
propriate Amount of Punitive Damages

The great majority of states, including Vermont, es-
tablish no standards or guidelines that juries or courts
must use to determine the maximum permissible award
in a case. No relationship is established between the
harm caused and the size of the punitive award, or be-
tween compensatory damages and punitive damages.
Nor is any relationship established to parallel eriminal
fines, civil fines, or prior punitive damages awards in the
same jurisdiction. Unlike eriminal fines and civil fines
denominated as such, no standard is established to en-
sure that punishments in cases involving the same mis-
conduct are approximately the same. Nor is there any
amount of punitive damages that a jury may award
under the general punitive damages laws.®

Generally, as in this case, no instruction is given as to
what must be considered or what must not be considered
by the jury in determining the amount of punishment.
No instruction regarding the deterrent and retributive
functions of compensatory damages and defense costs is
given.

The clearest point in most instructions is an invita-
tion to consider the defendant’s wealth. See, e.g., Wan-
gen v. Ford Motor Co., 97 Wis. 2d 260, 294 N.W.2d 487,
4569-60 (1980) ; Sturm, Ruger & Co. v. Day, 6594 P.2d

§ A few states have enacted specific limitations on general puni-
tive damages awards. Sees, 6.9, Conn. Gen. Stat. Ann. § 52-240b
(Weat 1988) (punitive damages limited to two times compensatory
damages); Colo. Rev. Stat. §18-21-102 (Supp. 1988) (punitive
damages limited to amount of actual damages; Fla. Stat. Ann.
§ 768.78 (West Supp. 1988) (punitive damages limited to three
times compensatory damages).
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88, 47-48 (Alaska 1979). As a result, the jury’s only
meaningful guideline for determining the amount of a
punitive award is often the size of the defendant’s purse.
See D. Hensler, M, Vaiana, J. Kakalik & M. Peterson,

Trends in Tort Litigation, The Story Behind the Statis-
tics 21 (1987).

4. The Absence of Objective Standards for Judicial
Review

The absence of standards to support either an award
of punitive damages or calculation of the amount under-
mines the effectiveness of the trial courts’ power to in-
voke remittitur, and the appellate courts’ power to re-
verse. Most appellate courts reduce punitive damages
awards only if they somehow intuit them to be infected
by “passion or prejudice.” Others, such as courts in
Vermont, will take action only if they somehow conclude
that the award is “manifestly and grossly excessive.”

Pezzano v. Bonneau, 188 Vt. 88, 91, 829 A.2d 659, 661
(1974).

In making these- determinations, the courts themselves
do not apply objective standards. Instead they substitute
their own subjective notions for those of the juries. As
one court candidly conceded, “Our reaction is admittedly
visceral.” Rosenbloom v. Metromedia, Inc., 289 F. Supp.
787, 749 (E.D. Pa. 1968), rev’d on other grounds, 416
F.2d 892 (8d Cir. 1969), aff'd, 408 U.S. 29 (1971).

5. Inappropriate Burdens of Proof

The Constitution requires that criminal cases be
proved “beyond a reasonable doubt” and that certain
civil cases be proved by “clear and convincing evidence.”
In re Winship, 897 U.S. 858, 864, 368 (1970) (eriminal
proceedings) ; Santosky v. Kramer, 456 U.S. 745, 762
(1982) (civil custody proceedings), Nevertheless, for
Punitive damages, most courts have held that proof by
& mere “preponderance of the evidence” standard is

9

enough. See J. Ghiardi & J. Kircher, Punitive Damages:
Law and Practice § 9:12 (1985).¢

6. Admissibility of Prejudicial Evidence

Only five states require bifurcated proceedings sepa-
rating the trial of punitive damages from other issues.
Thus, most plaintiffs who seek punitive damages may
introduce evidence of the defendant’s wealth during their
case in chief. Although such evidence is admissible only
for the narrow purpose of determining the amount of
punishment, the jury cannot effectively exclude it in de-
termining whether the defendant is liable, the amount
of compensatory damages to award, and whether the
culpability required for punitive damages has been
established.

7. Multiple Punitive Damage Awards for a Single Act
Manufacturers of products found by juries to be de-
feetive can be exposed repeatedly to punitive damage
assessments. The current punitive damages system has

8 Several states recently have recognized the penal nature of
punitive damages and have imposed a higher burden of proof. At
least nineteen states now require proof by “clear and convineing
evidence” for punitive damages. See, e.g., Ala. Code § 6-11-20
(Supp. 1987); Alaska Stat. §09.17.020 (1986); Linthicum v.
Nationwide Life Insurance Co., 150 Ariz. 826, 728 P.2d 875 (1986) ;
Cal. Civ. Code § 83294(a) (West 1989). One state, Colorado, uses
proof “beyond a reasonable doubt,” the level of proof used in
criminal cases. See Colo. Rev. Stat. § 13-25-127(2) (Supp. 1988).

TSee Conn. Gen. Stat. § 52-240b (Supp. 1987); Ga. Code Ann.
§ 51-12-5.1(d) (2) (Supp. 1988) ; Kan. Stat. Ann. § 60-8701 (Supp.
1987); Mo. Ann. Stat. § 510.263 (Supp. 1989) (bifurcation if re-
quested by any party; Mont. Code Ann. § 27-1-221(7) (a) (1987).
One state, New Jersey, has a trifurcated procedure. See N.J. Rev.
Stat. § 2A:58C-5(c) (1987) (first proceeding on compensatory dam-
ages; second proceeding on punitive damages liability: third pro-
ceeding on the amount of punitive damages). Colorado does mnot
allow evidence of the defendant’s income or net worth to be con-
sidered at all. Ses Colo. Rev. Stat. § 18-21-102(6) (Supp. 1986).

8 Serial trials frequently result in disparate punitive damage
awards in different cases arising from exactly the same facts. For
example, numerous product lability cases were flled against the

-
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developed no effective way to account for this phenom-
enon—each jury visits the question as if it were the
only one looking at punitive damages.

B. Effects of the Current Punitive Damages System

A comprehensive analysis of jury verdicts in the
United States prepared by the RAND Institute for Civil
Justice shows that the growth in the average award in
product liability suits “has been truly explosive, reflect-
ing increases ranging from 200 to more than 1000 per-
cent” from the period 1960-1964 to 1980-1984. D.
Hensler, M. Vaians, J. Kakalik & M. Peterson, Trends
In Tort Litigation: The Story Behind The Statistics,
supra, p. 8, at 18. That explosion has been paralleled
by a dramatic increase in both the frequency and the
size of punitive damages awards against manufacturers.

Before 1970, for example, there was only one reported
appellate court decision upholding an award of punitive
damages in a product liability case, an award of
$250,000. See Toole v. Richardson-Merrell, Ine,, 251
Cal. App. 2d 689, 60 Cal. Rptr. 898 (1967). Today,
hardly a month goes by without a multi-million-dollar
punitive damages verdict against a manufacturer.’

manufacturer of the drug Bendectin. These claims have resulted in
Jury verdicts in favor of the defendant (see, e.g., Will v. Richardson-
Merrell, Inc., 647 F. Supp. 544 (8.D. Ga. 1986)); summary judg-
ment for the defendant on the issue of liability for compensatory
damages (see, e.9., Lynch v. Merrell-National Laboratories, Div. of
Richardson-Merrell, Inc., 830 F.2d 1190 (1st Cir. 1987) (affirming
district court’s grant of summary judgment for defendant because
Plaintiffs failed to show Bendectin caused birth defects)) ; sum-
mary judgment for the defendant on the issue of punitive damages
(se¢, e.g., Hagen v. Richardson-Merrell, Inc., 697 F. Supp. 884
(N.D. Ill. 1988)); and & jury verdict of a punitive damages award
for 875 million (see Ealy v. Richardson-Merrell, Inc., 15 Prod.
Safety & Liab. Rep. (BNA) 740 (D.D.C. Oct. 1, 1987) (punitive
damages remitted to zero) ).

9 See, e.g., Stambaugh v. International Harvester Co., 102 Ill. 24
250, 464 N.E.2d 1011 (1984) ($18 million punitive damages verdict,
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The empirical data show that the standardless punitive
damages systems described above, selectively aimed at
corporations and other “deep pockets,” ** have had dras-
tically deleterious effects on the range of products made
available to further the health, comfort, and productivity
of the American public, and on the ability of manufac-
turers equitably to settle other claims. Some of these ef-
fects are discussed below.

1. Withdresoal of Products From the Marketplace

The general aviation industry produced 18,000 air-
craft per year in 1978 and 1979, but fewer than 1,000
in 1988. See H.R. Rep. No. 748, 100th Cong., 2d Sess.

remitted to $650,000); Cessna Aircraft Co. v. Fidelity & Casualty
Co., 616 F. Supp. 671, 678 (D.N.J. 1985) ($25 million punitive dam-
ages verdict); Ford Motor Co. v. Durrill, 714 8.W.2d 829 (Tex. Ct.
App. 1986) ($100 million punitive damages verdict, remitted to
$10 million); Tetuan v. A.H. Robins Co., 241 Kan. 441, 788 P.2d
1210 (1987) ($7.5 million punitive damages verdict); Ealy v.
Richardson-Merrell, Inc., 15 Prod. Safety & Liab. Rep. (BNA) 740
(D.D.C. Oct. 1, 1987) ($75 million punitive damages verdict, re-
mitted to zero) ; Kemner v. Monsanto Co., 15 Prod. Safety & Liab.
Rep. (BNA) 884 (Il Cir. Ct. Oct. 22, 1987) ($16.25 million puni-
tive damages verdict); George v. Raymark Industries, Inc., 15
Prod. Safety & Liab. Rep. (BNA) 865 (Del. Super. Ct. Nov. 9,
1987) ($75 million pumitive damages verdict); O'Gilvie v. Inter-
national Playtex, Inc., 821 F.2d 1488 (10th Cir. 1987), cert. denied,
108 8. Ct. 2014 (1988) ($10 million punitive damages verdict) ;
Rajala v. Allied Corp, No. 82-2282K (D. Kan. Apr, 25, 1988),
appeal docketed, (10th Cir. May 9, 1988) ($60 million punitive
damages verdict) ; Masaki v. General Motors Corp., 16 Prod. Safety
& Liab. Rep. (BNA) 225 (Haw. Ct. App. Feb. 29, 1988) ($11.25
million punitive damages verdict), petition for cert. fled, 57
US.L.W. 8288 (U.S, Oct. 14, 1988); Batteast v. Wyeth Labora-
tories, Inc., 172 Il App. 8d 114, 526 N.E.2d 428 (1988) ($18
million punitive damages verdict) ; FDIC v. W.R. Grace Co., 691
F. Supp. 87 (N.D. Ill. 1988) ($75 million punitive damages verdict).

10 See M. Peterson, 8. Sarma & M. Stanley, Punitive Damages:
Empirical Findings 50 (1987); D. Hensler, M. Vaiana, J. Kakalik
& M. Peterson, Trends in Tort Litigation: The Story Behind The
Statistics, supra p. 8.
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24 (pt. 1) (1987) (statement of Edward W. Stimpson,
President, General Aviation Manufacturers Assoc., Be-
fore the House Subcomm. on Commerce, Consumer Pro-
tection and Competitiveness). The decreased production
was heavily influenced by punitive damages awards in
cases such as Cannuli v. Cessna Aircraft Co., Nos. 80-
3285, 81-2209, 82-1062 (D.N.J. 1984) ($25 million).

United States manufacturers of medical equipment
similarly have abunduned certain markets. For example,
Puritan-Bennett, a major domestic manufacturer of hos-
pital equipment, stopped making anesthesia gas machines
in 1984 because of rising liability costs, leaving two for-
eign manufacturers to dominate a market once filled by
a half-dozen competitors. See Brody, When Products
Turn into Liabilities, Fortune, Mar, 8, 1986, at 22.:!

This phenomenon affects even the so-called “leisure”
industries. For example, in 1976 there were eighteen
manufacturers of football helmets. Now there are two.
See Brown, Insurance Costs, Lawsuits Injure U.S.
Sports, J. Com., July 18, 1988, at Al, col. 2, Al4, col. 5.

2. Reduced Development of New and Useful Products

A 1988 Conference Board survey of 4,000 com-

panies in the United States reported: “About a third of

all the firms surveyed—and nearly half of those report-

ing major impacts—have decided against introducing

: new products because of liability fears.” See E.P. Me-

Guire, The Impact of Product Liability, vii (1988). Sev-

- eral specific examples of this phenomenon have been
. reported:

11 An $8 million punitive damages award against the sole manu-
- facturer of the polio vaccine on the theory that it had produced the
wrong type of vaccine (the Sabin rather than the Salk vaccine)
“almost jeopardized the viability of the entire polio vaccination
program.” Fortunately, the decision was reversed by a four-to-
three vote of the Kansas Supreme Court in Johnson v. American
Cyanamid Co., 289 Kan. 279, 718 P.2d 1818 (1986). R. Willard &
R. Willmore, An Update on the Liability Crisis: Tort Policy Work-
ing Group 81 (1987).
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¢ The President of Unison Industries, Inc,, ex-
plained that his firm is withholding an advanced
electronic ignition eystem for light aircraft from
the market because of the liability risk that might
result from its release and use. Id.

¢ The Chairman of the Board of Union Carbide
Corporation reported that his company decided to
forgo development of a suitcase sized kidney di-
alysis unit because “we believed [the] size of any
damage claims and the probable cost of defending
ourselves, made the whole thing uneconomic.” Re-
marks of W. Anderson at the Annual Meeting of
National Association of Casualty and Surety
Executives (Oct. 7, 1986). He further reported
that “it was the same reason we decided to forgo
offering IV equipment and the food packages for
intravenous feeding to our medical oxygen cus-
tomers. It would have been a good service and a
good business, but the costs of defending ourselves
against the inevitable lawsuits caused us to drop
it.” Id. at 8 (emphasis added).

Similarly, the Chairman and Chief Executive Officer
of Monsanto Company reported that, because of the un-
certain punitive damages system, Monsanto

abandoned a possible substitute product for asbestos
just before commercialization, not because it was
unsafe or ineffective, but because a whole generation
of lawyers had been schooled in asbestos liability
theories that could possibly be turned against the
substitute.

See Mahoney, Punitive Damages: The Courts are Curb-
ing Creativity, N.Y. Times, Dec. 11, 1988, § 8, at 8,
col. 1.

The project director for the National Academy of
Sciences report, Confronting AIDS—Directions for Pub-
lic Health, Health Care, and Research, stated, “[T]his
general climate of uncertainty is something that deters
many pharmaceutical companies from being involved in

-
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AIDS vaccine research.” See Insurance Costs Deter AIDS
Vaccine, 1 Liab. & Ins. Bull. (BNA), at 6 (Nov. 8, 1986).

8. Effects on Settlements

A study conducted by the United States Department
of Justice on the liability crisis indicated that uncertain-
ties in the punitive damages system “serve as a signifi-
cant obstacle to the settlement process by giving the
plaintiff unrealistic expectations of the value of his case
even where the defendant has made a generous settle-
ment offer.” Se¢ R. Willard & R. Willmore, An Update
on the Liability Crisis: Tort Policy Working Group,
supra n.11. “It is close to impossible to negotiate sensi-
bly with a plaintiff who believes that he can shoot for the
moon.” Id. (quoting Twerski, A Moderate and Re-
strained Federal Product Liability Bill: Targeting the
Crisis Areas for Resolution, 18 U. Mich. J.L. Ref. 575,
612 (1985)). Empirical data indicate that, in those
claims in which claimants sought punitive damages,
claim settlements rose an average of about ten percent.
See IS0 DATA, Inc, Claim File Data Analysis: Tech-
nical Analysis of Study Results 86-87 (Dec. 1988).

In sum, the lack of standards and arbitrariness of the
punitive damages system has had a substantial and ad-
verse impact on productivity in the United States.

ARGUMENT

I. PUNITIVE DAMAGES JUDGMENTS BASED ON
UNCHANNELED JURY DISCRETION PRESUMP-
TIVELY VIOLATE THE EXCESSIVE FINES
CLAUSE OF THE EIGHTH AMENDMENT

The general punitive damages laws of Vermont and
many other states give juries license to inflict such pun-
ishments arbitrarily and on the basis of prejudice. They
permit juries to set the amount of punishment without
reference to any cognizable standard. And they provide
no objective standard for judicial review.

16

Under such systems, any relationship between the pun-
ishments imposed and the legitimate purposes of punish-
ment is purely fortuitous. When a state chooses to em-
ploy a system that does little or nothing to ensure that
punitive awards are even minimally channeled to pro-
mote their avowed legitimate purposes, punishments im-
posed under that system presumptively violate the Ex-
cessive Fines Clause of the Eighth Amendment.

A. The Excessive Fines Clause Requires Proportional-
ity

In Solem v. Helm, 468 U.S. 277, 290 (1988), the Court
held that the Eighth Amendment requires “that a erim-
inal sentence must be proportionate to the crime for which
the defendant has been convicted.” Although the Court
was there applying the Cruel and Unusual Punish-
ment Clause to an excessive prison sentence, the
Court observed that the amendment “imposes ‘parallel
limitations’ on bail, fines, and other punishments.” 468
U.S. at 289 (quoting Ingraham v. Wright, 480 U.S. 651,
664 (1977)). Also, in explaining why the Cruel and
Unusual Punishment Clause requires proportionality for
prison sentences, the Court took as beyond dispute that
the Excessive Fines Clause requires proportionality for
fines. Ses 468 U.S. at 288-90. Finally, in describing the
proportionality requirement’s roots in Magna Carta, the
Court observed that the requirement derived from Magna
Carta’s prohibition against disproportionate amercements,
which were “similar to a modern-day fine.” 468 U.S.
at 288 n.8 and accompanying text. Accordingly, Solem
teaches that proportionality between the wrongs inflicted

and the fines imposed is the bedrock requirement of the
Excessive Fines Clause.”

13 As shown at length by the brief amfous ourize submitted by
Golden Rule Insuramoe Co., ¢t al., the history of the Excessive Fines
Clause leaves no doubt that the clause was intended to apply to eivil
as well as criminal fines. See generally Jeffries, A Comment on the
Conatitutionality of Punitive Damages, 72 Va. L. Rev. 189 (19886) ;
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B. Punitive Damages Awards Based on Unchanneled
Jury Discretion Fail to Provide Proportionality or
to Promote Any Other Legitimate Penal Purpose

The very essence of the proportionality requirement is
consistency in the relationship between punishment and
wrongdoing from case to case: the punishment imposed in
one case for a particular misdeed must be similar in
severity to punishments imposed in other cases for mis-
deeds of similar gravity, greater than punishments im-
posed in other cases for misdeeds of lesser gravity, and
less than punishments imposed in other cases for mis-
deeds of greater gravity. Magna Carta indicated as
much:

A freeman shall not be amerced for a slight of-
fence, except in accordance with the degree of the
offence; and for a grave offence he shall be amerced
in accordance with the gravity of the offence . . . .

Magna Carta, ch. 20, guoted in W. McKechnie, Magna
Carta 284 (2d ed. 1958). So has the Court. See Solem,
468 U.S. at 284-85. So, too, have moral philosophers of
virtually every persuasion. See generally Wheeler, To-
ward a Theory of Limited Punishment: An Examination
of the Eighth Amendment, 24 Stan. L. Rev. 888, 845-57
(1972), (discussing 1. Kant, The Philosophy of Law
194-98 (W. Hastie transl. 1887) ; J. Bentham, An Intro-

Note, Punitive Damages and the Eighth Amendment: An Analytical
Framework for Determining Excessiveness, 75 Cal. L. Rev. 1488,
1441-47 (1987); Note, The Constitutionality of Punitive Damages
Under the Excessive Fines Clause of the Eighth Amendment, 85
Mich. L. Rev. 1699 (1987). This Court has recognized punitive
damages as a form of civil fine. Ses International Brotherhood of
Electrical Workers v. Foust, 442 U.8. 42, 48 (1979) ; Gerts v. Robert
Welok, Ine., 418 U.S. 828, 350 (1974) ; Smith v, Wade, 461 U.S. 80,
59 (1988) (Rehnquist & Powell, JJ., & Burger, C.J., dissenting);
Rosenbloom v. Metromedia, Inc., 408 U.8, 29, 82 (1971) (Marshall,
J., dissenting). This brief therefore does not further address the
question of the Excessive Fines Clause's applicability to punitive
damages judgments.
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duction to the Principles of Morals and Legislation 178-
91 (1789)).

The proportionality requirement is a vital corollary of
the broader constitutional prohibition “against arbitrary
and discriminatory punishment.” Giaccio v, Pennsyl-
vania, 882 U.S. 899, 402 (1966) (applying Due Process
Clause). See Yick Wo v. Hopkins, 118 U.S. 856, 870
(1886). As the Court has recognized in a variety of
contexts, the required consistency and prevention of arbi-
trariness and unjust discrimination cannot be achieved
unless punishments are imposed pursuant to cognizable,
objective standards. See Gregg v. Georgia, 428 U.S. 158,
189 (1976) (plurality opinion) (“It is certainly not a
novel proposition that discretion in the area of sentencing
be exercised in an informed manner. . . . Otherwise, ‘the
system cannot function in a consistent and rational man-
ner.’”) ; cf. Giaccio, 882 U.S. at 402 (Due Process Clause
violated by “vagueness and the absence of any standards
sufficient to enable defendants to protect themselves
against arbitrary and discriminatory imposition of
costs”). In the absence of such standards, juries can
silently base their decisions to punish, and the severity of
their punishments, upon invidious discrimination, preju-
dice, and even whim. Every punishment so motivated, no
matter how small, would be excessive. See Robinson v.
California, 870 U.S. 660, 667 (1962) (“Even one day in
prison would be a cruel and unusual punishment for the
‘crime’ of having a common cold.”).

Punishments therefore must be constrained by cog-
nizable limits and guidelines fixed before the defendant
has acted. See United States v. Batchelder, 442 U.S.
114, 128 (1979) (“vague sentencing provisions may pose
constitutional questions if they do not state with suff-
cient clarity the consequences of violating a given erim-
inal statute”) ; Giaccio, 882 U.S. at 405 n.8 (referring to
constitutionality of allowing juries “to fix punishment
within legally prescribed limits”) ( emphasis added).
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A related constitutional infirmity in a system that al-
lows the imposition of fines not limited by predetermined
standards is this: such a system violates the principle of
fundamental fairness reflected in the Constitution’s pro-
scription of ex post facto laws, a proscription that invali-
dates “[e]very law that changes the punishment, and
inflicts a greater punishment, than the law annexed to
the crime, when committed.” Calder v. Bull, 8 US. (1
Dall.) 886, 890 (1798) (Chase, J., separate opinion).

Without predetermined standards for punishments, the
ex post facto principle would be eviscerated. When a
state’s legislature and courts leave the size of fines to
juries’ unchanneled discretion, no fine of any magnitude
can ever be said to have changed the punishment or to
have inflicted a punishment greater than that allowed
when the wrongdoing was committed.

The general punitive damages laws of Vermont and
most other states violate these excessiveness principles. Be-
cause the jury’s decision whether to award punitive dam-
ages, once the requisite culpability has been established,
is unreviewable and may be based upon anything at all,
it would be pure happenstance if any particular punitive
award were to be proportionate to the wrongdoing com-
mitted or serve any other legitimate purpose. In other
instances of the same (or more culpable) conduct by other
defendants, juries may have awarded only compensatory
damages and refrained, on the basis of bias, caprice, or
sympathy, from awarding punitive damages. Cf. Fur-
man v. Georgia, 408 U.S. 288, 809-10 (1972) (Stewart,

18 Aocord Lindsey v. Washington, 801 U.S. 897, 401 (1987) (“The
Constitution forbids the application of any new punitive measure
to a crime already consummated, to the detriment or material dis-
advantage of the wrongdoer.”); In re Medley, 184 U.S. 160, 171
(1890) (“no one can be criminally punished in this country except
according to a law prescribed . . . before the imputed offense was

committed, or by some law passed afterwards, by which the punish-
ment is not increased”).
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J., concurring) (Capital punishment imposed under the
challenged statute was “cruel and unusual in the same
way that being struck by lightning is eruel and unusual.
For, of all the people convicted of [capital crimes], many
just as reprehensible as these, the petitioners [were]
among a capriciously selected random handful upon whom
the sentence of death has in fact been imposed.”).

It is no answer for Vermont and others to assert that
this is merely an exercise of jury discretion. See, e.g.,
Pezzano v. Bonneau, 188 Vt. 88, 90, 829 A.2d 659, 660.
The authority that juries are exercising is not “discretion
in the legal sense of that term, but . . . mere will. It is
purely arbitrary and acknowledges neither guidance nor
restraint.” Yick Wo v. Hopkins, 118 U.S. at 366-67 (re-
viewing exercise of discretion in Fifth Amendment
context).

[D]iscretion, to be worthy of the name, is not un-
channeled judgment; it is judgment guided by rea-
son and kept within bounds. Otherwise, . . . “[i]t is
always unknown: It is different in different men:
.+ . In the best it is oftentimes caprice: In the
worst it is every vice, folly, and passion, to which
human nature is liable,”

McGautha v. California, 402 U.S. 188, 285 (1971)
(Brennan, Douglas & Marshall, JJ., dissenting).

14 Problems with the standardless nature of punitive damages
laws arise even in determinations of whether the requisite culpabil-
ity has been established. Here, for example, the Jury was told that
punitive damages could be based on “extraordinary misconduct,”
“outrageous conduct,” or “a willful and wanton or reckless dis-
regard of the plaintift's rights.” C.A. 1180. None of those terms
was defined. In Giaccio, the Court held “reprehensible,” “improper,”
“outrageous to morality and justice,” and “misconduct” impermis-
sibly vague as tests for juries to employ in deciding whether to
require an acquitted defendant to pay $280.85 in court costs. 882
U.8. at 408. See also Smith v. Wade, 461 U.S. 80, 88 (1983) (Rehn-
quist & Powell, JJ., & Burger, C.J., dissenting) (“a vaguely defined,
elastic standard like ‘reckless indifference’ gives free reign to the
biases and prejudice of juries”).

-



20

Nor is it prohibitively difficult for legislatures or courts
to establish limits on, or objective standards for, puni-
tive damages awards in order to ensure at least rough
proportionality. Vermont, for example, has fixed maxi-
mum criminal fines for the entire panoply of criminal
acts (see, e.g., Appendix “C”); maximum eivil penalties
for a wide variety of civil misconduct (see, e.g., Appen-
dix “B”) ; and maximum punitive damages for still other
civil misconduct (see, e.g., Appendix “A”). Some of these
fixed civil fines and punitive awards are for conduct that
is similar in effect and culpability to antitrust conduct.
See, e.g., Vt. Stat. Ann. tit. 9, § 2461 (1984 & Supp.
1986) (treble damages for consumer fraud) ; Vt. Stat.
Ann, tit. 5, § 1819 (1972 & Supp. 1986) (civil fines of
specified sums for granting or consenting to special re-
bates). And, of course, Congress and dozens of state
legislatures have established treble damages as the ap-
propriate punitive damages for antitrust conduct such as
the predatory pricing at issue in this case,

Nor has the application of these standardless laws,
accompanied by an instruction that punitive damages are
to punish and deter, generated a body of discernible, con-
sistently applied common law guidelines. As the Court
stated in another context:

All of the so-called court-created conditions and
standards still leave to the jury such broad and un-
limited power . . . that the jurors must make deter-
minations of the crucial issue upon their own no-
tions of what the law should be instead of what it is.

Giaccio, 882 U.S. at 408.

Predictably, this system has resulted not in consistent
application of sound principles, but in identifiable dis-
crimination against at least one group: corporate de-
fendants. Researchers for the RAND Institute of Civil
Justice concluded that “[e]orporate defendants are in
fact more likely than individuals or public agents to be
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the target of [punitive damages] awards” and that
“[plunitive awards against businesses were far larger
than those against individuals in both personal injury
and business/contract cases.” M. Peterson, 8. Sarma &
M. Stanley, Punitive Damages: Empirical Findings, supra
n. 10. '

The excessiveness of punitive damages also results
from unchanneled discretion exercised by juries in fixing
the amount of the awards after the decision to impose
punishment has been made. In various opinions in the

last two decades, the Court has explicitly stated as
much.'®

Once again, neither proportionality nor any other cog-
nizable standard is likely to be satisfied under these con-

15 See Gerts, 418 U.8. at 350 (punitive damages laws leave Juries
“free to use their discretion selectively to punish expressions of
unpopular views”) (Powell, Marshall, Blackmun & Rehnquist, JJ.);
Foust, 442 U.8. 2t 50 n.14 (“punitive damages may be ‘employed to
punish unpopular defendants”) (Marshall, J., joined by Brennan,
Stewart, White & Powell, 37.); Smith v. Wade, 461 U.S. at 59
(“punitive damages are frequently based upon the eaprice and
prejudice of jurors™) (Rehnquist, J,, Burger, C.J. & Powell, J.,
dissenting) ; ¢f. City of Newport v. Fact Concerts, Ine., 458 U.8.
247, 270 (1981) (“Because evidemce of a tort-feasor's wealth is
traditionally admissible as a measure of the amount of punitive
damages that should be awarded, the unlimited taxing power of
a municipality may have a prejudicial impact on the jury, in effect
encouraging it to impose a sizable award.”) (Blackmun, J., joined
by Burger, CJ., Stewart, White, Powell & Rehnquist, JJ .}; Rosen-
bloom v. Metromaedia, Inc., 403 U.8. at 74-75 (when punitive dam-
ages “bear no relationship to the actual harm caused, they then
serve essentially as spring-boards to jury assessment, without refer-
ence to the primary legitimating compensatory function of the sys-
tem, of an “infinitsly wide range of penalties wholly unpredictable
in amount. Further, I find it diffcult to fathom why it may be
necessary, in order to achieve its justifiable deterrence goals, for
the State to permit punitive damages that bear no discernible rela-
tionship to the actual harm caused.”) (Harlan, J., dissenting);
td. at 84 (“This discretion allows juries to penalize heavily the
unorthodox and the unpopular and exact little from others.”)
(Marshall, J,, dissenting),

-
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ditions. Because juries are not even told that the pun-
ishment they inflict should be proportionate to the wrong-
doing involved, and because they are not told what pun-
ishments have been imposed for similar misconduct in
other cases, any case-to-case consistency in the relation-
ship between the severity of punishment and the gravity
of wrongdoing must be purely fortuitous. Similayly, be-
cause juries are not given any guidance regardl.ng tl.xe
principles of deterrence or retribution, any relationship
between those principles and the juries’ awards must
be wholly accidental.

Moreover, effective deterrence does not require such
untrammeled discretion. Deterrence theory assumes that
potential actors will rationally weigh the benefits and
costs likely to flow from contemplated wrongful conduct.
Rational deterrence obtains, therefore, only if the actors
are informed about the magnitude of the costs, including
punishments, they are likely to incur if they engage in
the proscribed conduct. If laws fail to establish standards
for punitive damages awards, actors contemplating
wrongful conduct can only guess at the likely conse-
quences of their misdeeds.

Rational deterrence also requires that punishment be
imposed in the amount, and only in the amount, neces-
sary to ensure that the actors’ expected costs (ie., actual
costs adjusted upward to account for the probability that
the conduct will not be detected and successfully prosecuted
by injured persons and that punishment will not be im-
posed), will equal any gain that they would otherwise
expect to obtain from the contemplated wrongful egnduct.
See H. Packer, The Limits of the Criminal Sanction 45-
48 (1968) ; Ellis, Fairness and E fficiency in the Law of
Punitive Damages, 56 8. Cal. L. Rev. 1, 28-24, 48-58
(1982) ; Note, Punitive Damages for Libel, 98 Harv.
L. Rev. 847, 849-61 (1985). Punishment in any other
amount will either deter desirable activity or fail to
deter undesirable activity.

Punitive awards imposed pursuant to standardless jury
submissions also fail to serve the state’s retributive pur-

poses. The basic test of the propriety of punishment as
retribution is that the punishment must be proportionate
to the wrongdoing. See Wheeler, Toward a Theory of
Limited Punishment: An Examination of the Eighth
Amendment, 24 Stan. L. Rev. 888, 846 (1972). Puni-
tive damages imposed pursuant to standardless jury sub-

missions violate the proportionality requirement, as al-
ready shown above,

The $6 million punitive award against Browning-Fer-
ris in this case illustrates the vices of the standardless
scheme. First, an award of that size was unpredictable.
Browning-Ferris could not have known that its pricing
activities could result in such an award. The highest re-
ported prior punitive damages award under Vermont
law, for any type of conduct of even the most heinous
nature, had been only $300,000, in Greenmoss Builders,
Inc. v. Dunn & Bradstreet, Inc., 143 Vt. 66, 461 A.2d
:1‘}34 (1988), aff’d, 472 U.S. 749 (1985). See Appendix

Similarly the $6 million award was in the nature of an
éx post facto increase in the punishment for Browning-
Ferris’ conduet. All prior conduet of the same or greater
degree of culpability, or that had caused actual harm
equal to or greater than that caused by Browning-Ferris,
had resulted in punitive damages in markedly lower
amounts, or in no punitive damages at all.

Further, and for the same reason, the $6 million puni-
tive award cannot be said to be proportionate to the
gravity of Browning-Ferris’ wrongdoing. It is improb-
able that, in the 200-year history of Vermont, no more
heinous act had ever been committed and presented to a
jury by a plaintiff seeking punitive damages. It is even
more improbable that, as implied by the twenty-to-one
ratio between the $6 million award and the previous
highest award of $800,000, Browning-Ferris’ pricing ac-
tivities were approximately twenty times more heinous,
harmful or difficult to deter than any previous act by any
person or entity in Vermont history.
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Finally, the $6 million punitive damages award cannot
be said to be justified by the injury inflicted by Brown-
ing-Ferris’ misconduct, or the wrongful gain that the
misconduct might reasonably have been expected to gen-
erate. The jury found that the injury was only $51,146.
And the only “gain” derived by Browning-Ferris was its
loss of greater and greater amounts of business to Kelco,
such that Browning-Ferris ultimately had to leave the
market altogether. Even if a substantial adjustment
were made to account for the possibility that Browning-
Ferris’ challenged pricing practices might have proved
more successful, the sum required to deter such conduct
would not approach $6 million.

In sum, it is apparent that punitive damages are im-
posed in Vermont pursuant to laws that specify no limits,
no required relationship to culpability, no required rela-
tionship to the punishments for other acts of wrongdoing,
and no other objective standards for determining when
and in what amount they are to be imposed. Punitive
awards thus imposed serve no valid state interest.®* Un-
der these circumstances, the state’s legislature, or its
courts through common law development, should be re-
quired to “replac[e] arbitrary and wanton jury discre-
tion with objective standards to guide, regularize, and
make rationally reviewable the process for imposing
[punishment).” Woodson v. North Carolina, 428 U.S.
280, 308 (1976).*

18 As the Court previously has declared, “[s]tates have no sub-
stantial interest in securing for plaintiffs gratuitous awards of
money damages far in excess of any actual injury.” Gerts v. Robert
Welch, Inc., 418 U.S. at 349.

11 See generally United States v. Evans, 838 U.S. 488, 486 (1948)
(“In our system, so far at least as concerns the federal process,
defining crimes and fixing penalties are legislative, not judicial
functions.”) ; United States v. Batohelder, 442 U.8. at 125-28 (dis-
cussing “the Legislature’s responsibility to fix eriminal penalties”) ;
Gregg v. Georgia, 428 U.S. at 174 n.19 (plurality opinion) (“legisla-
tive measures adopted by the people’s chosen representatives pro-
vide one important means of ascertaining contemporary values”).
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In particular, the state’s legislature or courts should
be required to establish objective standards to guide and
limit juries in determining when, and in what amounts,
punitive awards may be imposed. At a bare minimum,
if the state’s legislature and courts choose to continue to
abdicate that responsibility, punitive awards under that
state’s laws should be subjected to heightened judicial
scrutiny under the Eighth Amendment.

II. A PUNITIVE DAMAGES AWARD THAT EXCEEDS
EVERY LEGISLATIVELY ESTABLISHED MAXI-
MUM CRIMINAL FINE AND CIVIL FINE, IN-
CLUDING LEGISLATIVELY ESTABLISHED PUN-
ITIVE DAMAGES, FOR LIKE CONDUCT IN THE
SAME AND OTHER STATES VIOLATES THE
PROPORTIONALITY REQUIREMENT OF THE EX-
CESSIVE FINES CLAUSE

Even when a state has specified limits on the punish-
ments permitted for various forms of wrongful conduct
and has thereby provided objective guidelines regarding
proportionality, a punishment within those limits may
nevertheless violate the Excessive Fines Clause, Selem,
468 U.S. 277. In deciding whether such a violation exists,

a court’s proportionality analysis under the Eighth
Amendment should be guided by objective criteria,
including (i) the gravity of the offense and the
harshness of the penalty; (ii) the sentence imposed
on other eriminals in the same jurisdiction; and
(ifi) the sentences imposed for commission of the
same crime in other jurisdictions,

Solem, 463 U.S. at 292,

Although that holding was articulated in the context
of a proportionality analysis of a legislatively fixed maxi-
mum prison sentence, the principle that Eighth Amend-
ment proportionality analysis should be guided by objec-
tive criteria applies with equal force to other forms of
punishment, including civil fines. See Solem, 468 U.S. at
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289 (“Eighth Amendment imposes ‘parallel limitations’
on bail, fines, and other punishments” (quoting Ingra-
ham, 480 U.S. at 664)). If, as occurred here, the punish-
ment has been imposed under a system with no specified
limit or guideline, it can overcome its presumptive ex-
cessiveness only if its relationship to the available ob-
jective criteria can be demonstrated under a heightened
Eighth Amendment scrutiny.!

The sources of relevant objective criteria are plentiful.
To analyze the proportionality of a punitive damages

18 The court of appeals below did not consider the Solem propor-
tionality criteria or any related criteria. Instead, because the puni-
tive award was less than one percent of the defendants’ net worth,
the court concluded that the award “was not inconsistent with
punitive damages levied in other jurisdictions against large cor-
porations” and “was not motivated by prejudice.” 845 F.2d at 410.

There is neither a retributive nor deterrent rationale for the
court of appeals’ approach. If a defendant is to be punished, it
should be punished for the gravity of the misdeed (as roughly in-
dicated, for example, by the harm caused or threatened), not for
the fact of being large. Especially where the misdeed is a purely
economic one, such as pricing activity, the defendant's status has
no legitimate retributive role.

Nor is a larger penalty necessary for deterrence. The size of the
penalty needed for deterrence is determined by reference to the
expected gain from the specific misconduct. Because it is often
enough the case that the defendant’s expected gain is equal to the
plaintiff's expected loss (theft cases being one example), it makes
sense to use compensatory damages as a rough measure of expected
wrongful gain and, accordingly, as the basis for the appropriate
punitive damages awards. But no such theory of deterrence makes
the size of the penalty awarded for deterrence turn on the defend-
ant’s wealth, To the contrary, in most instances, a penalty that,
together with compensatory damages and other costs, is sufficient
to make the expected cost exceed the expected gain will deter the
undesirable conduet. Cf. Smith v. Wade, 461 U.S. at 94 (O'Connor,
J., dissenting) (“awards of compensatory damages and attorney’s
fees already provide significant deterrence”). That will be true
regardless of the actor’s wealth; General Motors is no more likely
than a small, specialty-car manufacturer to engage in misconduct
whose expected cost exceeds the expected gain.
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award for a particular misdeed, a court can look to
(1) the crimina]l fines imposed in other instances in the
same and other jurisdictions; (2) civil fines authorized
for similar conduct in the same state and in other states ;
(8) civil fines in the nature of legislatively fixed puni-
tive damages awards (whether fixed dollar sums, fixed
multiples of compensatory damages, or sums fixed in
some other manner, such as by reference to reasonable
attorney’s fees) for similar and dissimilar conduct in the
same state and in other states; and (4) punitive dam-
ages awards imposed by juries, and upheld by courts
applying meaningful standards, for similar and dissimilar
conduct in the same state.

To determine whether the $6 million punitive damages
award in this case is excessive under the Eighth Amend-
ment, the Court need not decide whether a punitive dam-
ages award that exceeds any one, or even two or three, of
these objective standards is excessive. That is because
the award in this case exceeds all of them. The five
charts attached as Appendices “A” through “E” to this
brief demonstrate that the punitive damages award of $6
million greatly exceeds every objective indicium of pro-
portionality provided by the Vermont legislature, by
other Vermont juries that have awarded punitive dam-
ages, and by every other legislature in the United States
(including Congress) that has specified permissible puni-
tive damages or criminal fines for antitrust conduct such
as predatory pricing.®

1% Appendix “A” shows that the Vermont legislature has specified
various forms of limits on punitive damages awards for a wide
variety of wrongful conduct. The $6 million punitive award here
is more than 100 times larger than the compensatory damages;
yet the largest multiple that the Vermont legislature has specified
is a punitive award ten times the sum wrongfully obtained by the
defendants, and the largest dollar sum specified is $10,000.

Similarly, Appendix “B” shows that the Vermont legislature has
specified a wide variety of civil fines for a wide variety of
wrongful conduct ranging from various fraudulent actions ta dan-

-




Thus, to declare the award excessive, the Court need
conclude only that, at a bare minimum, when a state
establishes no predetermined maximum punitive damages
that may be awarded for a particular type of misconduct
and allows a jury unguided discretion to award whatever
sum they might choose to award, a sum of punitive dam-
ages awarded for that misconduct violates the Excessive
Fines Clause if it exceeds (1) the maximum legislatively
established eriminal fine for conduct of the same or simi-
lar gravity, (2) the maximum legislatively established
civil fine for conduct of the same or similar gravity,
(8) the maximum legislatively fixed punitive damages
awards for misconduct of the same or similar gravity;
and (4) the maximum discretionary punitive damages
award in a final judgment for conduct of the same or
similar gravity in the same state.

In sum, the punitive damages judgment in this case
vastly exceeds every legislatively established penalty,

gerous uses of radioactive material. The punitive award in this
case is some 800 times larger than the largest civil fine for which
a dollar maximum is specified.

Appendix “C” lists a wide variety of the legislatively established
criminal fines in the State of Vermont. The punitive damages
award in this case exceeds by millions of dollars, and by a multiple
of more than 200, any specified fine for any nonviolent crime in the
State of Vermont.

Appendix “D” shows that the punitive damages award in this
case also vastly exceeds the legislatively specified maximum puni-
tive damages for predatory pricing activity in every one of the
forty-three states that specifies a measure of punitive damages for
antitrust conduct. See also 15 U.8.C. § 15 (1982) (specifying treble
damages and reasonable attorneys’ fees as relief in antitrust
actions).

Appendix “E” shows that the judgment also exceeded every re-
ported prior punitive damages award, for every type of conduct,
no matter how serious, how violent, or how harmful, in the history
of the State of Vermont. Ses, 6.9, Greenmoss Builders, Inc., 143
Vt. 66, 461 A.2d 414 (punitive damages judgment of $300,000
for libel).
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civil or criminal, for any form of nonviolent wrongful
conduct in the State of Vermont, and every legislatively
established punitive damages award for the identical con-
duct—predatory pricing—in every state in the nation
with a specified punitive damages award for that type of
conduct. If the Excessive Fines Clause’s prohibition of
disproportionate fines is' to have any significance, it must
require reversal of that judgment. , :

CONCLUSION

For'the foregoing reaéons, the judgment of the United
States Court of Appeals for the Second Circuit affirming
the distriet court’s punitive damages judgment should be
reversed. :
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APPENDIX A

LEGISLATIVELY SPECIFIED PUNITIVE DAMAGES
FOR SPECIFIC FORMS OF CONDUCT IN VERMONT

Title and Section
in Vermont
Statutes Annotated Description

Specified Punitive Damages

tit. 9, § 2811 Civil remedy for false
checks

tit. 9, § 2861 Willful violation of
motor vehicle financing
laws

tit. 9, § 2409 Willful violation of
retail installment
sales laws

tit. 9, § 2461 Consumer fraud

tit. 10, § 6242(c) Illegal sale of mobile
home park

tit. 10, § 6615(b) Failure timely to
comply with court order

requiring removal of
hazardous waste

tit. 12, § 2152 Taking illegal costs
or fees

$50, in addition to the
amount of the check, court
costs, bank fees, and
attorney’s fees

twice the total of finance
charges under a contract
made in willful violation of
applicable provisions, in
addition to reasonable
attorney’s fees, and the
lender shall be barred from
recovery of such charges

twice the total of the
finance charges under a
contract made in willful
violation of the applicable
provisions, in addition to
reasonable attorney’s fees,
and the seller shall be
barred from recovery of
such charges

exemplary damages not
exceeding three times the
value of the consideration
given by the consumer

greater of $10,000 or 50%
of gain realized in sale

three times the cost of
removal

ten times the excess
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APPENDIX B
CIVIL FINES IN VERMONT
Title and Section
in Vermont
Statutes Annotated Description Civil Fine
tit. 1, § 618 Alteration of banks or “ghall be fined” not more

tit. 2, § 265

tit. 8, § 809a

tit. 8, 2822(c) (4)

tit. 4, § 402

tit. 4, § 958
tit. 4, § 961

tit. 5, § 65

tit. 5, § 1819

bed of Connecticut
river

Failure to register as
a lobbyist

Failure to comply with
subpoena issued by
agency

Violation of order of
court under
Environmental
Conservation
subsection

Wiliful failure by
justice to deposit
oath with town clerk

Nonappearance of juror

than $5,000

‘“shall be subject to a fine
of” not more than $500

not to exceed $100

not less than $100 and not
more than $10,000 for
each violation

“may be fined” not more
than $100

“shall be fined” $60

Willful misrepresentation “may be fined” not

on jury questionnaire

Failure to pay tax to
finance transportation
board and agency of
transportation

Granting or knowingly
consenting to special
rebate or transportation
rate

more than $50

5% of tax not paid or $10,
whichever is greater, if tax
is paid within 15 days after
due; otherwise, 25% or $50,
whichever is greater; if
fraudulent return is filed,
509% of amount due or $20,
whichever is greater

officer or employee:

“ghall be fined”” not less

than $100 and not more

than $1,000 per company:
not less than $500 and not
more than $5,000

8a
Title and Section
in Vermont

Statutes Annotated Description Civil Fine

tit. 5, § 2008 Transportation of up to $10,000 per day of
radioactive materials violation

tit. 8, § 72(b) Failure or refusal to “may be flned” not more
produce documents or than $1,000 per day of
testify before banking failure or refusal and six
and insurance months suspension of
commissioner authority to do business

tit. 8, § 568 Unlawfully doing ‘“ghall be fined” not more
business as or using than 8500 per offense
names “bank,” “banking
association,” “trust
company”

tit. 8, § 1088 Violation of interstate not leas than $1,000 nor
banking rules more than $10,000 per day

tit. 8, § 8662 Issuance of insurance “ghall be fined” not more
policy following than $2,000 per policy
suspension of right to
carry on insurance
business

tit. 8,§8868(c)  Transaction of insurance not lees than $50 nor more
business without than $1,000 per offense
certificate of authority
from commissioner

tit. 8, § 8626 Advertising existence ‘*shall be fined”” not more
of insurance association than $250 per offense
for purpose of sale or
solicitation of {nsurance

tit. 8, § 3661(2) Violation of or “ghall be fined” not more
non-compliance with than $2,000
insurance law
requirements

tit. 8, § 8708 Discrimination in life “may be fined” not more
insurance premiums than $500
charged, or related
special favors or
inducements
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Title and Section
in Vermont
Statutes Annotated Description Civil Fine
tit. 8, § 8861 Discrimination in fire “shall be fined” not more

and casualty insurance
premiums charged, or
related special favors

or inducements

tit, 21, § 210 Labor safety

tit. 21, § 254 Fire safety and
prevention

tit. 8, § 4726 Unfair or deceptive
insurance practices

tit. 9, § 2461 Injunction of prohibited

acts of consumer fraud

tit. 10, § 568(b)  Violation of
confidentiality of air
pollution records

tit. 10, § 655(c)  Violation of emissions
reporting requirements

Violation of air pollution
control laws generally

tit. 10, § 1025(a)  Violation of alteration
of stream flow laws

tit. 10, § 568

tit. 10, § 6612(b) Violation of laws
governing hazardous
waste management

than $500

Up to $20,000 for each
employer who seriously or
willtully violates, or for
each employer who
repeatedly violates, the
Code or any rule, order, or
regulation promulgated
pursuant thereto

“shall be fined” up to $1,000
for each violation, and not
more than $2,000 plus
$100/day for each failure
to comply with any
emergency order

“may be subject to a fine
of” not more than $500

not more than $10,000 for
each violation of the
injunction

“shall be fined” not more
than $100

not more than $100 per day

“ghall be fined” not more
than $2,000

“may be fined” not more
than 810,000 per day

not more than $10,000
per day

ba
Title and Section
in Vermont
Statutes Annotated Description Civil Fine
tit. 12, § 1628 Penalty for disobeying  not exceeding $100 plus ali
subpoena costs of litigation incurred
a8 a result of noncompliance
tit. 12, § 4916 Penalty when guilty of  “fine” not exceeding $10
forcible entry or
detainer
tit. 14, § 106 Custodian or executor $10 for each month duty is
of will refuses to neglected
deliver or accept will
or trust
tit. 18, § 130(6)  Violation of public not to exceed $10,000 for
health hazard provisions each violation
tit. 82, § 7482(b) Fraudulent failure to $25 for each month before
file tax return (estate proper return filed
and gift taxes)
82, § 7T777(b) Failure to 5% of assessment, for each
Ht s ® wumtp:f.yhx month not paid in full, but
deficiency by wholesale not to exceed 25% of
or retail dealer assessment
(cigarettes and tobacco
products)
tit. 82, § 8147 Corporate officer $300
: makes false statement
in tax veturn sworn to
in another state
(corparation taxes)
tit. 82, § 8910 Purchaser of motor not more than $500
vehicla willf:
makes false statement
on tax form furnished
by commissioner (motor
vehicle purchase and
use tax)

1
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APPENDIX C

CRIMINAL FINES IN VERMONT

Title and Section

in Vermont
Statutes Annotated Deseription Fine
tit. 9, § 4288 Securities law viclations not more than $10,000
tit. 9, § 4507 Diseriminatory or not more than $1,000
unfair operation of
public accommodations
or housing practices
tit. 10, § 1985(a) Violation of laws not more than $25,000
governing underground
storage tanks generally
tit. 10, § 8612(a) Violation of laws not more than $25,000
governing hazardous per day
waste management
tit. 11, § 1081 Making of false not more than $5,000
statements by officers or
directors concerning
fssuance of stock in
business cooperative
tit. 11, § 2204 Filing of false articles, not more than $500
statements, reports, ete.
by directors and officers
tit. 11, § 2754 Filing of false not more than $100
statements, articles,
reports, ete. by directors
and officers of non-profit
corporation
tit. 18, § 1101 Bribing public officers not more than $5,000 if
or employees gift is less than $500; not
more than $10,000 if gift
is $500 or more
tit. 18, § 1102 Public officers or same as § 1101
employees accepting
bribes
tit. 18, § 1108 Bribing trier of causes  not more than $1,000

————___L‘

Ta
Title and Section
in Vermont
Statutes Annotated Description Fine
tit, 18, § 1104 Trier of causes not more than $1,000
accepting bribes
tit, 18, § 1105 Public Service Board not more than $1,000
members not to accept
pay except from state
tit. 18, § 1106 Demanding kickbacks not more than $5,000 if
s for purchasing supplies  kickback is less than $500;
not more than $10,000 if
kickback is $500 or more
tit. 18, § 1107 Demanding kickbacks same as § 1106
for license
tit. 18, § 1108 Demanding kickbacks as same as § 1108
agent of private
corporation
tit. 18, § 1801 Forgery and not more than $1,000
counterfeiting documents
tit. 18, § 1802 Uttering a forged not more than $1,000
{nstrument
tit. 18, § 1804 Counterfeiting paper not more than $1,000
money
tit. 18, § 1808 Affixing false signature not more than $1,000
to obligation of
corporation
tit. 18, § 2005 False advertising not more than $1,000
tit. 18, § 2006 False statement as to not more than $1,000
financial ability
checks not more than $1,000,
. 13, g 2022 Bad plus restitution of amount
of check, and $6 service fee
tit. 18, § 25631 Embezslement generally not more than $500
tit. 18, § 2632 Embeszslement by officer not more than $1,000
or servant of
incorporated bank
tit. 18, § 25388 Embesslement by not more than $1,000
receiver or trustee

LA T TN
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Title and Section
in Vermont
Statutes Annotated Description Fine
tit. 18, § 2684 Embezzlement by not more than $1,000
executor or administrator
tit. 18, § 2585 Embezzlement by not more than $1,000
guardian
tit. 13, § 2582 Theft of services not more than $1,000
if the value of the services
is $500 or less; not more
than $6,000 if the value of
the services is more
than $500
tit. 18, § 2901 Perjury and subornation not more than $10,000

tit. 82, § 10010(a)
and (b)

tit. 82, § 10105(a)

of perjury
Willful evasion of tax

Willful failure to pay
tax liability by generator

not more than $10,000

or 5 times the amount of
the tax defeated or evaded,
whichever is larger

fine of not more than $5,000

e < oo L
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APPENDIX D

STATE ANTITRUST PRIVATE REMEDIES

STATE PRIVATE REMEDY MEASURE OF DAMAGES
Alabama Ala. Code § 6-5-60 all actual damages
(1977) plus $500 in each
instance of injury or
damage
Alaska Alaska Stat. § 45.50 treble damages for
576 (1986) willful violations,
plus costs of the
suit, including reasonable
attorney’s fees
Arizona Ariz. Rev. Stat. Ann. up to three times the
§ 44-1408 (1987) damages sustained,
plus taxable costs and
reasonable attorney’s
fees
California Cal. Bus. & Prof. Code treble damages, interest
§ 18750 (West Supp. from the date of service
1988) of the complaint,
reasonable attorney’s fees,
and costs of suit
Colorado Colo. Rev. Stat. § 6-2-111 treble damages for
(1978) unfair practices in
violations of sections
6-2-108 to 6-2-108 or
6-2-110 (discriminatory
sales, secret rebates,
and sales below cost)
Connecticut Conn. Gen, Stat. § 85-85 treble damages, reason-
(1987) able attorney’s
fees, and costs
Florida Fla. Stat, § 542.22 treble damages and
(1988) costs of suit, including
reasonable attorney’s fees
Hawaft Haw. Rev. Stat. § 480-18  treble damages or
(Supp. 1987) $1,000, whichever is
greater, and reason-
able attorney’s fees
together with costs of
suit
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STATE

PRIVATE REMEDY

MEASURE OF DAMAGES

Idaho

Ilinois

Indiana

Jowa

Kansas

Kentucky

Louisiana

Maine

Idaho Code § 48-114
(1977)

IIl. Rev. Stat. ch. 88,
para. 60-7 (1987)

Ind. Code § 24-1-2-7
(1982)

Iowa Code § 568.12
(1987)

Kan, Stat. Ann.
§ 50-801 (1988)

Ky. Rev. Stat. Ann.
§ 865.070 (Michie/
Bobbs-Merrill 1987)

La. Rev. Stat. Ann.
§ 51:187

Me. Rev. Stat. Ann.
tit. 10, § 1104
(Supp. 1987)

treble damages and
costs of suit, including
reasonable attorney’s fees

treble damages for
violations of subsections
8(1) or 8(4) of Anti-
trust Act, Il

Rev, Stat. ch. 88,
para. 60-8, or, at the
court’s discretion,

for willful violation
of subsections 8(2) or
8(8), together with
costs and reasonable
attorney’s fees

treble damages together
with costs of suit,
including reasonable
attorney’s fees

actual damages and
reasonable attorney's
fees, plus, at the

court’s discretion,
exemplary damages that
do not exceed twice

the amount of actual
damages

treble damages, plus
reasonable attorney’s
fees and costs

treble damages (dis-
criminatory sales,
sales below cost, and
unfair trade practices)

treble damages, costs
of suit, and reason-
able attorney’s fees

treble damages, costs
of suit, including
necessary and reason-
able investigative
costs, reasonable
experts’ fees, and
reasonable attorney’s
foes

—n e

L T ———————

1lla
STATE PRIVATE REMEDY MEASURE OF DAMAGES
Maryland - Md. Com. Law Ann. treble damages, costs,
§ 11-209(b) (4) and reasonable attorney's
(1988) fees
Massachusetts  Mass. Gen. L. ch. 98, up to three times the
§ 12 (1984) amount of actual damages
caused by violations com-
mitted with malicious
intent to injure, together
with costs of suit, includ-
ing reasonable attorney’s
fees
Michigan Mich. Comp. Laws up to three times
§ 445.778 (Supp. 1988) actual damages caused
by a flagrant violation,
plus interest on the
damages from the
date of the complaint,
taxable costs, and
reasonable attorney’s fees
Minnesota Minn. Stat. treble damages, together
§ 826D.57 (1986) with costs and dis-
bursements, including
reasonable attorney’s fees
Mississippi Miss. Code Ann. all damages, plus $500
§ 75-21-9 (1972) in each instance of
injury
Missouri Mo. Rev. Stat. treble damages, reason-
§ 416.121 (1979) able attorney’s fees,
and costs of suit
Montana Mont. Code Ann. treble damages
§ 80-14-222
Nebraska Neb. Rev. Stat. actual damages or
§ 59-821 (1984) liquidated damages and
costs of suit, including
reasonable attorney’s fees
Nevada Nev. Rev. Stat. treble damages, reason-
§ 598A.210 (1987) able attorney’s fees,
and costs
New Hampshire N.H. Rev, Stat. Ann. up to three times the
£ 856:11 (1984) actual damages, if the
violation is willful
or flagrant, plus
costs of suit and
reasonable attorney's
fees

bt g v
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STATE

PRIVATE REMEDY

MEASURE OF DAMAGES

New Jersey

New Mexico

New York

North Carolina

North Dakota

Ohio

Oklahoma

Oregon

Rhode Island

N.J. Rev. Stat. § 56:9-12
(Supp. 1988)

N.M. Stat. Ann.
§ 57-1-8 (1987)

N.Y. Gen. Bus. Law
§ 840 (McKinney 1988)

N.C. Gen. Stat. §§ 75-16
and 75-16-1 (1987)

N.D. Cent. Code
§ 51-08.1-08

Ohio Rev. Code Ann.
§ 1831.08 (Baldwin
1987)

Okla. Stat. tit. 79,
§ 25 (1987)

Or. Rev. Stat.
§ 646.780 (1987)

R.I. Gen. Laws
§ 6-86-11(a) (1956)

treble damages, reason-
able attorney’s fees,
filing fees, and
reasonable costs of
suit, including, but

not limited to, the
expenses of discovery
and document repro-
duction

up to three times
actual damages, and
costs and attorney’s fees

treble damages, costs

not exceeding $10,000 and
reasonable attorney’s

fees

treble damages, and
attorney’s fees in
selected instances

up to three times the
damages sustained, if
the violation is flagrant,
taxable costs and
attorney’s fees

double damages and
costs of suit

treble damages, costs
of suit, and reason-
able attorney’s fees

treble damages and
costs of suit, including
necessary reasonable
investigative costs

and reasonable experts’
fees, and reasonable
attorney’s fees at trial

treble damages, reason-
able costs of suit,
{ncluding, but not

limited to, the expenses

of discovery and document
reproduction, and reason-
able attorney’s fees
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STATE PRIVATE REMEDY MEASURE OF DAMAGES
South Carolina 8.C. Code Ann. treble damages, reason-
§ 89-5-140 (Law. Co-op.  able attorney’s fees
1985) and costs for willful
or knowing use of un-
fair competitive methods
South Dakota  8.D. Codified Laws Ann. treble damages, taxable
§87-1-14.8 (1986) costs, and reasonable
attorney’s fees
Texas Tex. Bus. & Com. Code actual damages, plus
Ann. § 15.21 (Vernon interest from the date
1987) of service of the com-
plaint, or treble damages,
if the conduct was willful
or flagrant, and costs of
suit, including reasonable
attorney’s fees
Utah Utah Code Ann. treble damages, costs
§ 76-10-919(1) of suit, and reasonable
(Supp. 1987) attorney's fees
Virginia Va. Code Ann. up to three times the
§ 69.1-9.12 (1987) actual damages, if the
violation was willful
or flagrant, costs of
suit and reasonable
attorney’s fees
Washington Wash. Rev. Code upio three times the
§ 19.86.090 . AFARESRTAESS, in the
' . costs of
suits including reason-
able attorney’s fees
West Virginia W, Va. Code treble damages, attorney’s
§ 47-18-9 (1986) fees, and reasonable costs
Wisconsin Wis. Stat. § 188.18 treble damages, costs

(Supp. 1988)

of suit, and reasonable
attorney’s fees
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APPENDIX E

VERMONT PUNITIVE DAMAGE CASES

AM. Int'l, Ine. v. Rabbo,
505 A.2d 671 (Vt. 1986)

1Three awards for three plaintiffs.

? Total award, punitives not separately stated.

Case Award Cause of Action
1. Crabbe v, Veve Assoc., $30,000 land developer
549 A.2d 1045 (Vt. 1988) permanently
obstructed
easement
2. Coty v. Ramsey Assoc., $80,0001 nuisance
546 A.2d 196 (Vt. 1988) $150,000
$150,000
8. Furno v. Pignona, $10,000 breach of
522 A.2d 740 (Vt. 1986) contract and
unlawful
termination
4. Poulin v. Ford Motor Co., (840,000]3  violation of
517 A.2d 1168 (Vt. 1986) express and
implied
misrepresen-
tation;
violation of
the Consumer
Fraud Act
5. gppropr{ate Technology $12,480 breach of
orp. v. Palma, contract and
508 A.2d 724 (Vt. 1986) trnud“ &
6. Solomon v. Atlantis $2,500 slander
Dev. Inc.,
516 A.2d 182 (Vt. 1988)
7. Murray v. J&B Int’l $5,000 conversion
Trucks, Ine.,
508 A.2d 1851 (Vt. 1986)
8. A.M. Varityper Div, of 84,000 conversion
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Case Award Cause of Action
9. Ball v. Barre Elec. unspecified breach of
Supply Co., contract;
499 A.2d 787 (Vt. 1988) wrongful
diacharge
10. Lent v. Huntoon, $26,000 defamation
470 A.2d 1162 (Vt. 1988)
11. Glidden v. Skinner, $25,000 breach of
458 A.2d 1142 (Vt. 1988) contract
12. Birkenhead v. Coombs, $750 intentional
466 A.2d 244 (Vt. 1988) infliction of
emotional
distress
18. Greenmoss Builders, Inc. v. $300,000 defamation
Dun & Bradstrest, Inoc.,
461 A.2d 414 (Vt. 1988)
aff'd, 472 V.8, 749 (1988)
14. Dean v. Arena, $500 trespass
450 A.2d 1148 (Vt. 1982)
16. Pegzano v. Bon: $7,500 conversion
829 A.2d 659 (Vt. 1974)
16. Dunbar v. Gabares, unspecified assault
830 A.2d 89 (Vt. 1974) and battery
17. Allard v. Ford Motor Credit Co., $1,000 conversion;
422 A.2d 940 (Vt. 1880) (reversed) wrongful
repossession
18. Gaylord v. Hoar, $200 conversion
165 A.2d 288 (Vt. 1960)
19. Parker v. Hoefer, unspecified alienation of
100 A.2d 484 (Vt. 1988) affections and
criminal
conversion
20. Gray v. Janicki, $500 tort for
99 A.2d 707 (Vt. 1958) assault and
battery




