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Patents and Open Source Code

Two Major Risks:

▶Patent Risk for Patent Holder; and

▶Patent Risk for Users of the Open 
Source Code
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Patents and Open Source Code

Patent Risk for Patent Holder

From the Apache 2.0 – Section 3 - Patent License

▶ each Contributor hereby grants to You 

▶ a perpetual, worldwide, non-exclusive, no-
charge, royalty-free, irrevocable (except as 
stated in this section) patent license

▶ to make, have made, use, offer to sell, sell, 
import, and otherwise transfer the Work
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Patents and Open Source Code

Patent Risk for Patent Holder

From the GPL V. 2 – Section 7

▶ you may not distribute the Program at all

▶ If you cannot satisfy simultaneously your 
obligations under this License and any other 
obligations
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Patents and Open Source Code

Patent Risk for Patent Holder

From the GPL V. 3 – Section 11

▶ Each contributor grants you 

▶ a non-exclusive, worldwide, royalty-free patent license

▶ under the contributor's essential patent claims,

▶ to make, use, sell, offer for sale, import and otherwise 
run, modify and propagate the contents of its 
contributor version
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Patents and Open Source Code

Patent Risk for Patent Holder

From the CDDL V.1 – Section 6

▶ If you asses a patent infringement claim against Initial 
Developer or a Contributor

▶ Then any and all rights granted, directly or indirectly, to 
you

▶ Shall upon 60 days notice terminate prospectively and 
automatically terminate 
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Patents and Open Source Code

Patent Risk for Users of Open Source Code
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Patents and Open Source Code
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Patent Risk for Users of Open Source Code
Microsoft – Novell Agreement
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Patents and Open Source Code

June 29, 2007 Release of the GPL Version 3.0
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Patents and Open Source Code

Patent Risk for Users of Open Source Code
From the GPL V.3 Section 11

▶ You may not convey a covered work 

▶ if you are a party to an arrangement with a third party 
that is in the business of distributing software, 

▶ you make payment to the third party based on the extent 
of your activity of conveying the work, 

▶ the third party grants, to any of the parties who would 
receive the covered work from you, a discriminatory 
patent license

▶ unless you entered into that arrangement, or that patent 
license was granted, prior to 28 March 2007
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Patents and Open Source Code

Patent Risk for Users of Open Source Code

“furthers software innovation by acquiring patents that 
are to be used for cross-licensing purposes to defend 
the Linux System. OINSM makes them available to 
support Linux by licensing them on a royalty-free 
basis.”
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Thank You
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